GOVERNMENT OF ANDHRA PRADESI-I

GENERAL ADMINISTRATION (SPL.C) DEPARTMENT

 U.O-.NOTE. NO. 415/SPL.C/2003-1
                            DATED 01.08.2003.

Sub: ACB - Judgment of Supreme Court of India regarding 
Interference of the Tribunals and High Court in the cases, of 
suspension of the officers on the allegations of Mis-conduct -
Reiteration of earlier instructions - Request - Reg. 

Ref: U 0 Note No.814/SC.D/94-1
G.A.
(SC.D) Dept.,dt.
14.06.1994.

-:-
1)All the Departments of Secretariat are informed that the Supreme Court's of India in its Judgment in State of Orissa vs Sri B K Mohanty, has held that "where serious allegations of mis-conduct are alleged against an employee, the Tribunal would not be justified in interfering with, the orders of suspension of the disciplinary authority pending 
enquiry". After examining the matter, all Departments of Secretariat were requested in the U,0 note cited to bring the decision of the SupremeCourt of India, to the notice of APAT, CAT and High Court, whenever orders of suspension passed by the appointing authority based on serious allegations of mis-conduct against an employee are sought to be challenged. 

2. 
It has been brought to the notice of the Government that cases of suspended accused officers in serious allegations of mis-conduct are approaching the APAT and the 1-ligh Court and the APAT andHigh Court are issuing exparte orders without any opportunity to the Government Departments to place its stand before the Courts 
or the Tribunal as the case may be. The judgment of the Supreme Court of India is also not being protected in the counters filed by the respective Departments. Gist of judgments of the Supreme Court is also enclosed for information and use wherever necessary. 
 3.       The matter has again been examined and instructions issued in U.O.Note, cited 
are hereby reiterated. All the Departments of Secretariat are requested to file counters in APAT and High Court in such cases as and when necessary. They are also requested to instruct the Heads of Department under their control to follow the above instructions. 

                                                                                            BINOY KUMAR 

                                                                           SECRETARY TO GOVERNMENT(POLL)

To

All Departments of Secretariat/ CVOs of all Departments ( By name cover) 

with a request to circulate these instructions among all Vigilance 

Sections in the Department) 

Copy to: 

The Director General, ACB/Hyderabad. 
The Secretary to VC, APVC, Hyderabad. 

W, 

GIST OF THE JUDGMENTS OF THE SUPREME COURT

    The Supreme Court when approached by Government Servants/Public Servants for quashing their suspension orders in cases pending enquiry or investigation on the allegations of corruption against them, held in the following decisions that " it is not justifiable for Tribunals/High Courts to go into the merits of the case and interfere with the orders of Suspension of the Disciplinary Authority pending enquiry or reassess the truth or correctness of charges". 

1. 1994 (2) SLA SC 384 Home Department(Orissa) Vs. Bimal Kumar Mohanty. 


Where serious allegations of misconduct are alieged, the Tribunal would not be justified in interfering with the orders of Suspension of the Disciplinary Authority pending enquiry. 

The Supreme Court held that normally this Court would not interdict the exercise of the power to pass interim orders by the Courts of Tribunals, obviously, with the expectation that they exercise the discretionary power with circumspection after weighing pro and cons to sub serve the ultimate result of the pending adjudication. The question is whether this is a fit case where the Tribunal itself should have interdicted the orders of suspension when the appointing authority contemplated disciplinary proceedings or pending investigation into the crime. 


   The Supreme Court observed that the Tribunal appears to have proceeded in haste in passing the impugned orders even before the ink is dried on the orders passed by the appointing authority. 

Suspension is not a punishment but is only one of forbidding or disabling an employee to discharge the duties of office or post held by him. In other words, it is to.refrain him to avail further opportunity or perpetrate the alleged misconduct or to remove the impression among the members of service that dereliction of duty would pay fruits and the offending employee could get away even pending enquiry without any impediment or to prevent an opportunity to the delinquent officer to scuttle the enquiry or investigation or to win over the witnesses or the delinquent having had the 
opportunity In office to impede the progress of the investigation or enquiry etc. The suspension must be a step in aid to the ultimate result of the investigation or enquiry. The authority also should keep in mind public interest of the impact of the delinquent's continuance in office while facing departmental enquiry or trial of a criminal charge. in this view, the Supreme Court held that the Tribunal was quite unjustified in interfering with the orders of Suspension pending enquiry. 

2. 
1993 Supp.(3) SCC 483, UP Raiya Krishi Utpadan Mandi Parsahd & Ors. Vs. Sanjly Rajah. 

    The Supreme Court held that ordinarily when there is an  accusation of defalcation of monies the delinquent employees have to be kept way from the establishment till the charges are finally disposed off. Whether the charges are baseless, malicious or vindictive and are framed only to keep the individual concerned out of the 
employment is a different matter. But even in such a case no conclusion can be arrived at without  examining the entire record in question and hence it is always advisable to allow disciplinary proceedings to continue unhindered. 

From the charge sheet is clear that the allegations against the first respondent are grave in as much as they indicate that the amounts mentioned therein are not deposited in the bank and forged entries have been made in the passbook and the amounts are shown as having been deposited. In the circumstances, the High Court should not have interfered with the order of suspension passed by the authorities. In matters of this kind, it is advisable that the concerned employees are kept out of the mischief's range, if they are exonerated, they would be entitled to all their benefits from the date of the order of suspension. 

3. 
1994 (1) SLR SC 831 Union of Indian & Others vs. Upendra Singh 

In this case Supreme Court held that Administrative Tribunal or High Court has no jurisdiction to look into the truth or correctness of charges even in a proceeding against the final order and much less at the stage of framing of charges. 

